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IN THE UNITED STATES DISTRICT COURT < DEC1 9 2003
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION Michaal y, Miby, Gerg

IN RE ENRON CORPORATION
SECURITIES LITIGATION

This Document Relates To:

MARK NEWBY, et al., Individually and * Consolidated Civil Action

On Behalf of All Others Similarly Situated, Case No.: H-01-CV-3624
Plaintiffs,
V.

ENRON CORP,, et al.,

Defendants.
X

BANK DEFENDANTS’ REPLY TO ENRON’S MOTION FOR LIMITED
MODIFICATION OF THE COURT’S DEPOSITORY ORDER AND OF
THE COURT’S AUGUST 2002 DISCOVERY ORDER
The undersigned Defendants' (collectively, the “Bank Defendants”) respectfully
submit this Reply to the December 5, 2003 Motion of Enron Corp. (“Enron”) For Limited
Madification Of The Court’s Depository Order And Of The Court’s August 2002 Discovery

Order (“December 5 Motion™).

This submission is made on behalf of J.P. Morgan Chase & Co., J.P. Morgan Securities
Inc, JPMorgan Chase Bank, Citigroup Inc., Citibank N.A., Citigroup Global Markets Inc.
(formerly known as Salomon Smith Barney Inc.), Salomon Brothers Limited, Credit
Suisse First Boston LLC (formerly known as Credit Suisse First Boston Corporation),
Credit Suisse First Boston (USA), Inc., Pershing LLC, Canadian Imperial Bank of
Commerce, CIBC World Markets Corp. (formerly known as CIBC Oppenheimer Corp.),
CIBC World Markets plc, Bank of America Corporation, Banc of America Securities
LLC, Memill Lynch & Co., Inc., Merrill Lynch, Pierce, Fenner & Smith Incorporated,
Barclays PLC, Barclays Bank PLC, Barclays Capital Inc., Lehman Brothers Inc., and
Lehman Brothers Holdings Inc.



Preliminary Statement

In its December 5 Motion, Enron confirms virtually all of the information
reported to the Court in the Bank Defendants’ December 5 submission® and vividly illustrates
why the requested adjustment of the discovery schedule is so necessary. Enron acknowledges
that it has not yet produced to the Newby Depository some 77 million pages of documents that
are subject to the August 2002 Discovery Order. However, Enron makes no attempt to identify
which of those documents it claims are irrelevant to this litigation and need not be produced.
The Bank Defendants have repeatedly asked Enron to provide information about the source and
subject matter of the withheld documents, to enable the Bank Defendants to determine which of
the government productions should be produced to the Newby Depository as a matter of priority,
and which productions can be deferred or potentially excused entirely. The only documents
Enron argues are irrelevant to the Newby litigation are the Trading Databases produced to the
Federal Energy Regulatory Commission (“FERC”), which the Bank Defendants have already
told Enron are not a production priority, and can be deferred, subject to the consent of the other
parties and the Court. Indeed, other than the FERC Trading Databases, Enron no longer asks the
Court to relieve it of its obligation to produce documents subject to the August 2002 Order.
Enron should be ordered — again — to produce these documents as soon as possible.

Enron’s sole stated concern in its latest submission is cost; it does not wish to
incur its 50% share of the costs associated with having 77 million pages of Enron documents

processed by the Newby Depository administrator, Lex Solutio. In this regard, Enron tries

Bank Defendants’ December 5, 2003 Supplemental Memorandum In Opposition To The
Motion Of Enron Corp. For Relief From August 2002 Discovery Order, And In Support
Of The Bank Defendants’ Cross-Motion For An Adjustment To The Scheduling Order
(hereinafter “Bank Defendants’ December 5 submission”).



unconvincingly to paint itself as a disinterested non-party, instead of the central figure in these
litigations that, but for the bankruptcy stay, would be a defendant. Moreover, Enron’s
submission also ignores the important fact that it is itself a plaintiff in related adversary
proceedings pending before Judge Gonzalez, which will involve many of the documents subject
to the August 2002 Order and which Enron will undoubtedly have to produce for purposes of
that proceeding.

As explained in the Bank Defendants’ December 5 submission, the Bank
Defendants have no interest in receiving vast quantities of irrelevant documents, and do not seek
to create unnecessary costs. Yet Enron has completely and utterly failed to provide the Bank
Defendants with sufficient information on which to make reasoned determinations as to the
relevance of each government production. Enron now improperly seeks to rely on the
disorganization and volume of its government productions as an excuse to absolve itself from
any further costs in turning over documents to the Newby Depository. For the reasons set forth
below, the Bank Defendants respectfully submit that the cost-sharing arrangement reflected in
the Depository Order should be left undisturbed, Enron should be ordered to comply with the
August 2002 Order without modification (as it is already obligated to do) and simultaneously to
provide additional information concerning the source and subject matter of the documents in its
various government productions, to enable the Bank Defendants to identify any additional
productions that can be deferred or avoided.

Enron’s Request For A Modification To The Depository Order Should Be Denied

As Enron correctly notes in its December 5 Motion, “under the terms of the
Depository Order Enron is responsible for half the cost associated with [producing its documents

to the Newby Depository].” December 5 Motion, at 2. Enron now asks the Court to modify



Your Honor’s October 31, 2002 Depository Order in such a way that Enron would be required to
pay none of the costs associated with producing its documents to the Depository, rather than
paying its 50% share of those costs as currently required by the Depository Order. Enron claims
it should no longer have to pay any portion of the cost of producing its own documents because
Enron is not a party to Newby or the related cases, and because this would allegedly “render a
much more efficient, fair and equitable discovery process.” December 5 Motion, at 12.

While it is true that the bankruptcy automatic stay precludes service of process on
Enron, and it is therefore not a party to Newby, Enron goes much too far in suggesting that it
should be treated like just another third party to this litigation. That assertion cannot withstand
even modest scrutiny. Enron’s conduct and its documents lie at the heart of this litigation. But
for the automatic stay, Enron would be a party. Accordingly, it is entirely proper that the
Depository Order, to which Enron was a signatory, imposes on Enron responsibility for paying
50% of the cost of producing its own documents, while imposing the remaining 50% on the
Requesting Party. In that regard, it bears noting that Enron signed its consent to the proposed
Depository Order on September 26, 2002, more than one month after entry of this Court’s
August 2002 Discovery Order requiring Enron to produce to the Depository its government
productions, by which time Enron’s potential obligations under the August 2002 Order were
readily apparent. Moreover, Enron i1s not some passive non-party sitting on the sidelines; it is
itself a plaintiff in a series of adversary proceedings pending before Judge Gonzalez, in which
Enron seeks billions of dollars from certain Bank Defendants and other named defendants.

Enron seemingly ignores the fact that it voluntarily signed its consent to the
Depository Order, and the fact that it is a party to litigations involving the same documents that

are at issue here, by now arguing that Federal Rule of Civil Procedure 45 justifies modifying the



terms of the Depository Order to treat Enron as a disinterested non-party and absolve it from
paying 50% of the cost of its further document productions. December 5 Motion, at 11-12.
Even if it were appropriate to ignore Enron’s prior consent to the Depository Order and now
apply Rule 45, the cases interpreting Rule 45 do not assist Enron. Those cases uniformly
conclude that “protection from significant expense does not mean that the requesting party
necessarily must bear the entire cost of compliance”, In re The Exxon Valdez, 142 F.R.D. 380,
383 (D.D.C. 1992), and that “a non-party can be required to bear some or all of its expenses
where the equities of a particular case demand it.” Id.; In re Propulsid Prods. Liab. Litig., No.l
MDL 1355, 2003 WL 22174137, at *2 (E.D.La. Sept. 9, 2003). In cases where the non-party is
“not the quintessential innocent, disinterested bystander”, courts typically require the non-party
to bear some or all of the costs of production themselves. In re Honeywell Int’l, No. M8-85
WHP, 2003 WL 22722961, at *9 (S.D.N.Y. Nov. 18, 2003); In re First Am. Corp., 184 FR.D.
234,241-42 (S.D.N.Y. 1998). Similarly, if the non-party is involved in other litigation arising
out of the same facts, courts view such parties as “not neutral” and have required them to pay at
least some of the costs of document production. /n re First Am. Corp., 184 F.R.D. at 242.
Here, Enron is the absolute opposite of an innocent bystander, and it has
commenced adversary proceedings in Bankruptcy Court arising out of the same facts that will no
doubt involve many of the same documents. Moreover, Enron’s failure to provide sufficient
information to allow the Bank Defendants to narrow the scope of further Enron document
productions is a factor that should be weighed in any consideration of Rule 45. Accordingly,
Rule 45 neither mandates nor supports the modification to the Depository Order that Enron

seeks.



Enron disingenuously argues that the cost-sharing arrangements in the Depository
Order provide insufficient incentives for the Requesting Party to seek narrowly tailored
discovery. Based on that false premise, Enron further claims that the terms of the Depository
Order somehow “created” the present situation, “where tens, if not hundreds, of millions of
documents are scheduled to be produced, without regard to their relevance or usefulness.”
December 5 Motion, at 12-13. This argument is plain wrong on numerous counts. First, the
Requesting Party has adequate incentives to seek only the discovery it needs; the Depository
Order requires the Requesting Party to pay 50% of the Lex Solutio processing costs.
Furthermore, the Requesting Party has to bear its own internal costs of reviewing and organizing
the documents. Accordingly, it is untenable for Enron to suggest that the Requesting Party has
no incentive to reasonably limit its discovery requests.

Second, the Bank Defendants have not issued overbroad discovery requests to
Enron. The Lead Plaintiff requested that Enron produce to the Newby Depository its productions
to various government entities, and Your Honor granted that request in the August 2002 Order,
recognizing that Enron’s government productions, while voluminous, would likely contain many
of the most important materials for this case.’

Finally, the Bank Defendants have not sought production of documents “without
regard to their relevance or usefulness” as Enron asserts. December 5 Motion, at 13. The exact

opposite is true. The Bank Defendants have told Enron that they do not want to be swamped

In its December 5 Motion, Enron attempts to make something out of the fact that the
Bank Defendants objected to the Lead Plaintiff’s May 28, 2002 motion that resulted in
the August 2002 Order. December 5 Motion, at 5. However, the basis of the Bank
Defendants’ objection was that the Lead Plaintiff’s request, which pre-dated Your
Honor’s ruling on the Bank Defendants’ motions to dismiss, directly conflicted with the
stay of discovery imposed by the Private Securities Litigation Reform Act.



with vast quantities of irrelevant documents; they only seek to get the most important documents,
and to get them quickly. To that end, the Bank Defendants have asked Enron to provide
sufficient information about its various outstanding government productions to enable the Bank
Defendants to make reasonable and informed determinations as to which productions can be
deferred or excused entirely from the August 2002 Order, subject, of course, to the consent of
other parties and the Court. Despite numerous discussions between counsel and requests by the
Bank Defendants for information that would allow identification of the most important
documents, or at least the productions in which those documents are most likely to be found,
Enron has to date provided only a limited index that does not even come close to providing the
descriptive information necessary to make those determinations. Given the paucity of such
information, the Bank Defendants have asked Enron to prioritize delivery to the Depository of
productions that seem most likely to contain relevant documents, namely Enron’s productions to
the Securities and Exchange Commission, the Department of Justice, the Federal Bureau of
Investigation and the Senate Committee on Governmental Affairs/Permanent Subcommittee on
Investigations. Against that background, it is far more accurate to say that if any Enron
documents are produced “without regard to their relevance or usefulness”, Enron bears sole
responsibility for that sorry state of affairs, and Enron is unnecessarily burdening the Bank
Defendants with the task of ferreting out the relevant documents.

Accordingly, Enron completely misses the mark when it suggests that the cost-
sharing arrangements in the Depository Order are responsible for the current situation. In fact, it
is not only appropriate, but also entirely necessary that Enron continue to have a financial
incentive — its 50% share of Lex Solutio processing costs — to provide the Bank Defendants with

information that would potentially reduce the volume of documents that need be produced to the



Depository. Enron should not be allowed to rely on its own inability or unwillingness to provide
basic descriptive information about the contents of its various government productions to excuse
it from further costs in producing those documents.

As noted above, Enron’s argument about the alleged “undue burden” of producing
its documents is also belied by the fact that Enron has commenced in Bankruptcy Court
adversary proceedings against certain Bank Defendants and other parties raising many of the
same issues as arise in the present litigation. Accordingly, Enron will in due course have to
produce most or all of the very same documents it has so far withheld, or at the very least will
have to review the documents contained in its prior government productions and determine their
relevance to the issues in that case. Furthermore, Enron’s continued payment of 50% of the costs
of producing its documents does not seem at all unreasonable when compared to the magnitude
of this case and its impact on the parties.”

The Bank Defendants Do Not Oppose Enron Deferring Production Of Trading Databases

Enron’s repeated references to the Trading Databases produced to FERC are a
distraction that need not occupy this Court’s time now. The Bank Defendants have told Enron
that production of these databases is not a priority, and the Bank Defendants once again confirm
that they do not oppose Enron deferring their production. While it is not possible at this early
point in the litigation to entirely discount the possibility that these databases might later prove
relevant, any discussion about allocating the cost of producing the databases can be had if and
when their production becomes necessary. Accordingly, if the Court and other parties are

amenable to this approach, the Bank Defendants propose that Enron be excused from producing

N The costs of producing Enron’s documents are also dwarfed by the professional fees

incurred to date in Enron’s bankruptcy, as referenced in the Bank Defendants’ December
S submission, at 13 n.7.



the Trading Databases at this point in time, subject to any party’s right to request that they be
produced at some future time.
Conclusion

For the reasons set forth above, the Bank Defendants respectfully submit that
Enron’s December 5 Motion to modify the Court’s Depository Order should be denied, and its
motion to modify the Court’s August 2002 Discovery Order should be denied except as regards
the Trading Databases produced to FERC. Furthermore, Enron should be ordered to comply
with the August 2002 Order without modification (as it is already obligated to do) and to
simultaneously provide additional information concerning the source and subject matter of the
documents in its various government productions, sufficient to enable the Bank Defendants to
identify any additional productions that can be deferred or excused from the August 2002 Order

subject to the Court’s approval.
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